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SUMMARY

In 1975, after decades of encouraging newspapers to pioneer radio and television

service to their local communities, the Commission reversed course and adopted regulations

prohibiting the joint ownership of a daily newspaper and a broadcast station in the same

market. This ban on newspaper/broadcast cross-ownership was not promulgated on the basis

of any demonstrated concern about anticompetitive practices. Instead, the agency justified the

prohibition on what it admitted was a "mere hoped for gain in diversity." In other words, the

FCC speculated that a rule precluding combined newspaper/broadcast operations would yield a

wider range of broadcast station owners, which the agency apparently assumed would then

translate, automatically, into greater diversity in programming content.

At the time the rule was adopted, the Commission lacked any concrete evidence that

newspaper/broadcast combinations were actually harmful to viewpoint diversity. In fact, the

data before the FCC at the time indicated that when newspaper publishers operated broadcast

facilities, they typically provided superior service and offered more local news, local

programs, and non-entertainment fare than other broadcast licensees. Based on that record of

service, the agency allowed all but a handful of the existing combinations to remain intact, and

instead applied the restriction prospectively to preclude new newspaper/broadcast

combinations.

The newspaper/broadcast rule was just one in a series of cross-ownership restrictions

enacted in the 1960s and 1970s that were generally aimed at preventing a single owner from

controlling more than one media outlet in a given local market. At the time, the mass media

marketplace was, arguably, highly saturated; the broadcast television industry was dominated

642370 - vii-



by the "big three" networks and a handful of powerful radio stations, while the prospects for

the growth of alternative broadcast outlets, such as cable television, were described as "dim."

It was also in this pro-regulatory context that the Supreme Court upheld the restriction.

The Court relied primarily on the principle, then in vogue, that the physical scarcity of the

broadcast spectrum justified a relaxed level of First Amendment scrutiny. In the past twenty

three years, however, the marketplace for news, information, and entertainment has undergone

a transformation so profound that the fears about media diversity that were the basis for the

newspaper/broadcast cross-ownership rule now seem quaint, and the outdated scarcity rationale

is plainly insufficient to support continuation of the absolute ban.

Today, there is a phenomenal range of information outlets available to consumers in a

media marketplace more abundant, diverse, and fiercely competitive than the Commission ever

could have imagined in 1975. Weekly, specialized, and "alternative newsweekly" newspapers,

have gained tremendous ground without harming overall daily newspaper circulation. In

addition, the Internet, in just a few years, has revolutionized mass communication and has

emerged as a powerful force in shaping national and even local political debate.

The market for audio programming, too, has undergone dramatic changes over the past

two decades. Today, virtually every U.S. market has at least 10 radio stations (or many

more), and format diversity has yielded a rich selection of content choices for listeners. In

addition, many cable systems offer multiple channels of commercial free, CD quality music

and other programming, audio has become a mainstay of Internet content, and satellite

delivered digital audio programming will soon provide yet another audio option for listeners.

In the video programming context, the top three networks now face competition from

three new networks -- Fox, UPN, and WB -- with a fourth new network, PaxNet, on the way.
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Moreover, cable television is now available nearly everywhere: two-thirds of Americans

subscribe, and more than half of them have access to 54 channels or more. Cable viewership

also is on the rise; in early July, 1998, for the first time ever, the basic cable line-up attracted

more viewers than the top four broadcast networks combined. In addition, DBS and other new

services have gained significant footholds in the highly competitive video programming

distribution market. And soon, digital broadcast television will create a host of new outlets for

over-the-air video programming. The Internet is also well on its way to becoming a viable

alternative mechanism for delivery of video programming.

These profound changes in the media marketplace substantially undermine the diversity

rationale upon which the newspaper/broadcast cross-ownership rule was based. Indeed, the

FCC and other proponents of the newspaper/broadcast cross-ownership ban have never

demonstrated any nexus between separate ownership and diversity of programming or

viewpoints. The Commission repeatedly has recognized, moreover, that group ownership can

"enhance the quality of viewpoint diversity by enabling ... stations to invest additional

resources in programming and other service benefits." Today, commonly-owned

newspaper/broadcast operations typically provide more and better local news and public affairs

programming, while continuing to maintain critical editorial separation by operating dual

newsrooms.

From a competition standpoint, the rule makes even less sense. In the past ten years,

the FCC has either eliminated or substantially relaxed nearly every other major limitation on

broadcast ownership. There is no basis for continuing to treat newspaper/broadcast cross

ownership differently. To the extent the Commission has any remaining concern with

economic competition, the agency is best served by eliminating the ban and leaving
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enforcement of the antitrust laws to the Department of Justice or Federal Trade Commission,

which are better equipped to undertake the complex market analysis necessary to determine

whether competition is affected when media firms combine operations.

Given the considerable evidence calling the continuing validity of the

newspaper/broadcast rule into question, the Commission must remain mindful of its duties

during the biennial review process, which requires the FCC to eliminate unnecessary or

counterproductive government regulations that are no longer "necessary in the public interest

as a result of competition." Plainly, this Congressional directive means that the agency cannot

merely give rubber-stamp approval to the newspaper/broadcast or other cross-ownership rules.

Instead, the statute places the burden on the Commission to justify maintenance of its broadcast

ownership rules with concrete, conclusive evidence that they are still needed.

The obligations imposed by the biennial review statute mirror well-settled principles of

administrative law. Thus, FCC is obligated to reexamine its rules when evidence is presented

that the factual underpinnings of a particular policy are no longer valid. The FCC's discretion

to make policy based on its general expertise "implies a correlative duty to evaluate its polices

over time to ascertain whether they work -- that is, whether they actually produce the benefits

the Commission originally predicted they would." The agency's duty to reexamine its rules is

particularly strong in this case, where the regulation at issue impinges directly on First

Amendment interests. Moreover, in recent years, the Commission itself has acknowledged

repeatedly that a comprehensive review of the newspaper/broadcast cross-ownership rule is

long overdue.

In sum, the time has come for the FCC to conduct a careful, searching analysis into the

continued vitality of the newspaper/broadcast cross-ownership rule. The Commission should
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recognize that the "hoped for gain in diversity" that was the sole premise for the adoption of

the newspaper/broadcast cross-ownership prohibition has been achieved, not through

governmental regulation, but through the technological revolution of the past two decades and

the explosive growth in competition in mass media. Moreover, in today's "Information Age,"

it is obvious that the so-called scarcity rationale, which has been used to justify burdensome

regulations on broadcasters since 1969, is a relic of a bygone era, and should be retired.

Absent any solid foundation for scarcity-based regulation of broadcasters, the

newspaperlbroadcast cross-ownership rule surely fails constitutional scrutiny. Even assuming

that it is treated as a content-neutral regulation of speech, the restriction would not meet

"intermediate scrutiny" review because it neither furthers an important governmental interest

nor is it sufficiently narrowly tailored. Indeed, in light of the substantial burden placed on the

government in Turner v. FCC to justify speech-based regulations, the inconclusive "record"

on the harms of newspaper/broadcast cross-ownership in 1975 can no longer be deemed

sufficient to support a substantial governmental interest. Nor has any record evidence been

developed to demonstrate that viewpoint diversity and economic competition, the two interests

the FCC purports to be protecting with the rule, would be endangered without the protection of

the newspaper/broadcast cross-ownership rule. Accordingly, the Commission should promptly

move beyond this "inquiry" and initiate a rulemaking proceeding to eliminate the

newspaper/broadcast cross-ownership rule, thereby removing the agency from its unnecessary

and counterproductive government oversight of the highly-diverse, vastly-competitive

information marketplace.

642370 - xi -



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

1998 Biennial Regulatory Review -- Review of
the Commission's Broadcast Ownership Rules
and Other Rules Adopted Pursuant to Section
202 of the Telecommunications Act of 1996.

)
)
)
)
)
)

MM Docket No. 98-35

COMMENTS OF THE NEWSPAPER ASSOCIATION OF AMERICA

I. INTRODUCTION

The Federal Communications Commission ("FCC" or "Commission") has commenced

this biennial review of its broadcast ownership rules, at the direction of Congress, with the

objective of eliminating those rules which are no longer necessary in the public interest. The

Newspaper Association of America ("NAA"), the leading association for the newspaper

publishing industry, hereby submits its comments in response to the Commission's March 13,

1998 Notice of Inquiry.! NAA urges the Commission promptly to commence a proceeding

aimed at repealing its rule prohibiting the common ownership of a daily newspaper and a

broadcast station in the same market.

As NAA has shown in prior proceedings, and further demonstrates below, the

newspaper/broadcast cross-ownership ban was adopted without any record evidence that

! 1998 Biennial Re~ulatory Review -- Review of the Commission's Broadcast
OwnershiP Rules, MM Docket No. 98-35, FCC 98-37 (reI. Mar. 13, 1998) ("Notice of
Inquiry") .



combined operations were harmful to competition or necessary to promote "diversity" in

broadcasting. In the meantime, technological developments, explosive growth of competition

in the information marketplace, and relaxation or elimination of ownership restrictions on

competitors have rendered the ban an anachronism. Moreover, the rule discriminates against

publishers and broadcasters, and frustrates their ability to achieve efficiencies that would result

in improved broadcast programming and the more rapid development of new, innovative

services and additional media outlets. In this way, the ban harms, rather than benefits, the

public interest. Consequently, in view of the dramatic changes that have occurred in the

marketplace, the clearcut Congressional directive to eliminate unnecessary ownership

regulations, and the serious First Amendment issues involved, the Commission is obligated to

repeal the newspaper/broadcast cross-ownership rule.

II. THE NEWSPAPER ASSOCIATION OF AMERICA.

The NAA is a nonprofit organization that represents the newspaper industry and over

1,700 newspapers in the United States and Canada. Most NAA members are daily

newspapers; these members account for approximately 87 percent of U.S. daily circulation.

NAA's membership also includes many nondaily U.S. newspapers and other newspapers

published elsewhere in the western hemisphere as well as in Europe and the Pacific Rim.

Many of the NAA's members also hold licenses for broadcast stations, some in the home

markets of their newspapers -- issued prior to the adoption of the newspaper/broadcast cross

ownership prohibition in 1975 and therefore "grandfathered" when the prospective ban was

implemented -- and some in other markets across the United States.
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The NAA serves the newspaper industry and its individual members in efforts to

communicate and advocate the views and interests of newspapers to all levels of government

and to advance the interests of newspapers in First Amendment issues. In this capacity, NAA

has participated in numerous Commission and judicial proceedings as well as a wide variety of

federal and state legislative activities. Thus, well over a year ago, NAA submitted Comments

(filed February 7, 1997) and Reply Comments (filed March 21, 1997) in response to the Notice

of Inquiry which was initiated to explore possible revisions to the FCC's existing policies

concerning waiver of the newspaper/radio cross-ownership restrictions.2 In those Comments,

NAA urged the Commission to move forward quickly to initiate rulemaking proceedings

looking toward repeal of the newspaper/broadcast cross-ownership prohibition in its entirety.

In the interim, NAA asked the FCC to adopt a broad and flexible new waiver policy for

newspaper/radio cross-ownership as a minimum step toward elimination of these anachronistic

restrictions. 3

Subsequently, on April 28, 1997, NAA filed a Petition for Rulemaking ("NAA

Petition") seeking elimination of the newspaper/broadcast cross-ownership rule. NAA

demonstrated that the cross-ownership restrictions are an anachronism in today' s highly diverse

and technologically advanced mass media marketplace. Accordingly, NAA again requested

that the Commission promptly commence a rulemaking to repeal the newspaper/broadcast

2 Newspaper Radio/Cross Ownership Waiver Policy, 11 FCC Rcd 13003
(1996)("Newspaper/Radio NOI").

3 In addition, NAA filed Comments on February 7, 1997 in the Commission's ongoing
proceedings relating to television ownership (MM Docket Nos. 91-221 et al.), also urging the
Commission to take the steps necessary to repeal the newspaper/broadcast cross-ownership
limitations.
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cross-ownership restrictions.4 On July 30, 1977, NAA, joined by the Association of Local

Television Stations, Inc., and the National Association of Broadcasters, submitted a Brief

Amici Curiae in support of the Petitioner-Appellant in Tribune Co. v. FCC,5 an appeal from an

order of the FCC denying Tribune Company's request for a permanent waiver of the

newspaper/television cross-ownership rule to permit the common ownership of a daily

newspaper and a UHF television station in the Miami - Fort Lauderdale, Florida market.6

III. THE TELECOMMUNICATIONS ACT OF 1996, AS WELL AS
ESTABLISHED PRINCIPLES OF ADMINISTRATIVE LAW AND
CONSTITUTIONAL JURISPRUDENCE, PLACE THE BURDEN
SQUARELY ON THE COMMISSION TO ELIMINATE RULES FOR
WmCH IT CANNOT DEMONSTRATE A CLEAR PUBLIC INTEREST
OBJECTIVE.

At the outset, NAA submits, it is critically important that the Commission recognize

that the fundamental purpose of the biennial review of broadcast ownership rules required by

Congress is to eliminate unnecessary or counterproductive governmental regulation and rely

instead on marketplace forces to further the Commission's public interest goals. Moreover,

4 NAA's Comments and Reply Comments in response to the Newspaper/Radio NOI, its
Comments in the television ownership proceedings, and its Petition for Rulemaking are hereby
incorporated by reference.

5 133 F.3d 61 (D.C. Cir. 1998).

6 NAA's predecessor organizations similarly participated in numerous Commission
proceedings, including the original proceedings which led to the adoption of the
newspaper/broadcast cross-ownership rule. See Amendment of Sections 73.34. 73.240. and
73.636 of the Commission's Rules Relating to Multiple Ownership of Standard FM. and
Television Broadcast Stations, 50 FCC 2d 1046 (1975) (Second Report and Order) ("1975
Multiple Ownership Report"), recon., 53 FCC 2d 589 (1975), rev'd in part sub nom.,
National Citizens Comm. for Broadcasting v. FCC, 555 F.2d 938 (D.C. Cir. 1977)("NCCB v.
FCC"), reinstated FCC v. National Citizens Comm. for Broadcasting, 436 U.S. 775
(1978)("FCC v. NCCB").
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the statutory language and accompanying legislative history, as well as governing principles of

administrative and constitutional law, make clear that Congress' purposes in imposing the

biennial review requirement would not be satisfied by a superficial examination which leaves

anachronistic regulatory restrictions in place, based only upon a casual acceptance of untested

assumptions or vaguely articulated concerns.

A. The Statutory Directive Establishing the Biennial Review
Requirement Specifies That the Commission Must Review Its
Ownership Rules and Repeal or Modify Any Regulation It
Determines To Be No Longer Necessary in the Public Interest.

Section 202(h) of the Telecommunications Act of 1996 (the" 1996 Telecom Act"f and

Section 11 of the Communications Act of 1934 (the" 1934 Act,,)8 set forth the requirements

established by Congress with regard to the Commission's biennial review process.

Specifically, Section 202(h) states:

The Commission shall review . . . all of its ownership rules biennially as part of its
regulatory reform review under section 11 of the Communications Act of 1934 and
shall determine whether any of such rules are necessary in the public interest as the
result of competition. The Commission shall repeal or modify any regulation it
determines to be no longer in the public interest. 9

Similarly, Section 11 of the 1934 Act, as amended, obligates the Commission to "determine

whether any such regulation is no longer necessary in the public interest as the result of

7 Telecommunications Act of 1996, Pub. L. No. 104-104, § 202(h), 110 Stat. 56, 110
11 (1996). This provision originated in the Senate as Section 207(b)(4) of S. 652. Conference
Report (to accompany S. 652), H.R. REp. No. 104-458, at 161 (1996).

8Communications Act of 1934, as amended, § 11, codified at 47 U.S.C. § 161 (1996).

9 1996 Telecom Act, § 202(h), (emphasis added); see also Conference Report (to
accompany S. 652), H.R. REP. No. 104-58, at 163-64 (1996) (summarizing rule).
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meaningful economic competition," and again commands the agency to "repeal or modify any

regulation it determines to be no longer in the public interest. ,>10

From the plain text of the statute, there can be no doubt that Congress intended for the

FCC to conduct its review with an eye toward elimination of unnecessary, antiquated

regulations. Therefore, the determination whether a regulation remains "necessary in the

public interest as a result of competition" requires not a reflexive recital of vague and outdated

assumptions about "diversity," but a searching analysis addressing the original purposes of the

rules under review, the specific means by which they were meant to further those purposes, the

impact of significant changes in competitive conditions on the continued vitality of the rules,

and the existence (or, in this case, absence) of a demonstrable link: between governmental

restrictions and clearly explained public interest objectives. 11 Significantly, the burden of

10 Communications Act of 1934, as amended, § 11, codified at 47 U.S.C. § 161(a)(2)
(b). Section 11 of the 1934 Act generally directs the Commission, in every even-numbered
year (beginning with 1998), to review all regulations that apply to the operations or activities
of any provider of "telecommunications service" which were issued under the 1934 Act and
are in effect at the time of the review. 47 U.S.C. § 161(a). The 1934 Act defines the term
"telecommunications service" to mean the offering of telecommunications for a fee directly to
the public, or to such classes of users as to be effectively available directly to the public,
regardless of the facilities used. 47 U.S.C. § 153(46). Since broadcast radio and television
are free services, broadcasting is not a telecommunications service within the definition of the
1934 Act. Accordingly, Section 11 of the 1934 Act does not obligate the Commission to
perform a biennial review of any broadcast regulations beyond the broadcast ownership rules
required to be reviewed pursuant to Section 202(h) of the 1996 Telecom Act, and any
Commission review of its broadcast rules other than its ownership rules is voluntary.
Therefore, while the FCC's efforts to "streamline" its application processing regime and
update or eliminate other provisions of its broadcast regulations are commendable, the
Commission should not to lose sight of the fundamental Congressional directive to review and
eliminate all unnecessary ownership regulations.

11 Notice of Inquiry (separate statement of Chairman William E. Kennard) (referring to
the need to "take a critical look at [the Commission's] ownership rules"); id. (separate
statement of Commissioner Susan Ness, at 1) ("[T]he Commission should and will take a hard

(Continued... )
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persuasion in this review proceeding is properly placed on advocates of continued regulation;

thus, absent a convincing demonstration on the record that newspaperIbroadcast cross-

ownership restrictions are necessary and are appropriately crafted to achieve clearly stated

objectives, those restrictions cannot be maintained.

B. The Commission Is Obligated Under Basic Principles of
Administrative Law To Reassess Its Rules and Policies in Light of
Changes in Their Factual or Legal Underpinnings.

The obligations imposed upon the Commission by Congress in the biennial review

provisions of the 1996 Telecom Act mirror well-settled principles of administrative law.

Under those principles, an agency is required to make a "reasoned decision" when

(...Continued)
look at its [ownership] regulations and follow the statutory directive to 'repeal of modify any
regulation it determines to be no longer necessary in the public interest.") (citation omitted);
id. (separate statement of Commissioner Susan Ness, at 2) ("[The Commission's] longstanding
ban on common ownership of daily newspapers and local broadcast stations is due for
review. "); id. (separate statement of Commissioner Michael Powell, at 1-2) ("We have a duty
to ... answer whether in light of significant changes in competitive conditions [our ownership]
rules continue to have vitality. . . . [W]e must [articulate clearly the government's interest in
'diversity'] if we are to affirm any of our ownership rules based on such an interest. ... We
must be capable of explaining the link between ownership restrictions and our asserted
diversity objectives. "); id. (separate statement of Commissioner Harold W. Furchtgott-Roth, at
1) (In assessing "whether a regulation is 'necessary in the public interest as the result of
competition,' ... it would be useful to consider: (i) the original purpose of the ... rule ... ;
(ii) the means by which the rule was meant to further that purpose; (iii) the state of competition
in the relevant market at the time the rule was promulgated; (iv) the current state of
competition ... ; (v) and ... how any changes in competitive market conditions between the
time the rule was promulgated and the present might obviate, remedy, or otherwise eliminate
the concerns that originally motivated the adoption of the rule. "); Reauthorization of the
Federal Communications Commission, Before the Subcomm. on Communications of the Senate
Comm. on Commerce, Science, and Transportation, 105th Cong., 2d Sess. (June 10, 1998)
(statement of William E. Kennard, Chairman, Federal Communications Commission) ("[T]his
first biennial regulatory review present[s] an excellent opportunity for a serious top-to-bottom
examination of the Commission's regulations. ").
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promulgating a rule. 12 Although the agency does not need to establish the facts it uses to corne

to a reasoned decision at the level of "scientific certainty," it nevertheless must offer concrete

data which support its regulations. 13 The agency's obligation to support its rules, moreover,

does not end with promulgation. If the circumstances that existed at the time that a rule was

issued change in a significant way, the agency is obligated to review that rule. 14 This is true of

changes in either the legal or factual underpinnings of an administrative requirement or

policy.15 As the D.C. Circuit noted in Home Box Office v. FCC, even "a regulation perfectly

reasonable and appropriate in the face of a given problem may be highly capricious if that

problem does not exist. ,,16

The D.C. Circuit repeatedly has held that agencies have a duty to reexamine their rules

when there has been an important factual change in the circumstances that led to their

adoption, and that the most appropriate venue for this review is a notice and comment

rulemaking procedure. In RSR Corp. v. EPA, for example, the petitioner alleged that facts

derived from new studies made the current application of an EPA rule regarding landfills

12 Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983).

13 Industrial Union Dep't v. American Petroleum Inst., 448 U.S. 607 (1980).

14 See Syncor Inn Corp. v. Shalala, 127 F.3d. 90 (D.C Cir. 1997); RSR Corp. v.
EPA. 102 F.3d 1266 (D.C. Cir. 1997); Hadson Gas Sys. v. FERC. 75 F.3d 680 (D.C. Cir.
1996); Bechtel v. FCC. 957 F.2d 873 (D.C. Cir. 1992) cert denied sub nom. Galaxy Comm.
Inc. v. FCC, 506 U.S. 816 (1992); American Horse Protection Agency v. Lyng, 812 F.2d 1
(D.C. Cir. 1987); WWHT. Inc. v. FCC, 656 F.2d 807 (D.C. Cir. 1981); Geller v. FCC, 610
F.2d 973 (D.C. Cir. 1979).

15 See WWHT. Inc. v. FCC, 656 F.2d. 807.

16 567 F.2d 9,9 (D.C. Cir. 1977) (quoting City of Chicago v. FPC, 458 F.2d 731,742
(D.C. Cir. 1971)), cert. denied, 434 U.S. 829 (1997).
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inappropriate to a site the petitioner owned. 17 Although the court ultimately rejected the

petitioner's demand that the agency review the validity of its rule in an adjudicatory

proceeding, the court explained that the agency would, in fact, be required to consider such

underlying factual changes in a rulemaking context. Moreover, the court found that if

evidence offered in a rulemaking context showed that an administrative rule was no longer

congruent with the facts, the agency would be obligated to take action -- "if new studies in fact

remove the factual premise on which the [rule] is based, we do not see how the EPA could

ignore this information." 18

The court has also had opportunities to consider FCC regulations specifically in this

regard. In Geller v. FCC. the plaintiff sought changes in rules which regulated the cable

television industry. 19 The rules at issue had been adopted in an effort to assist passage of

amendments to the Copyright Act, which Congress subsequently enacted in 1976. The

plaintiff argued that the rules should be modified, since the reason for adopting the rules had

essentially disappeared, but the FCC refused to institute a rulemaking proceeding. The court,

however, held that the agency was obligated to review its rules when it was demonstrated that

17 102 F.3d 1266.

18 Id. at 1270; see also Hadson Gas, 75 F.3d at 684 ("[P]erhaps the strongest case for
initiating a rulemaking is where 'a petition has sought modification of a rule on the basis of a
radical change in its factual premises.'''); Syncor, 127 F.3d at 95 (changes in the level and use
of technology in the field of nuclear medicine "are exactly sorts of changes in fact and
circumstance which notice and comment rulemaking is designed to inform"); American Horse
Protection Association, 812 F.2d at 5 (holding that an agency has a duty to explain its failure
to begin a rulemaking in light of new factual circumstances, and that "a refusal to initiate a
rulemaking naturally sets off a special alert when a petition has sought modification on the
basis of a radical change in its factual premises").

19 610 F.2d at 980.
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a significant change in the rules' factual predicates had occurred; while the agency "normally

possesses a generous measure of discretion respecting the launching of rulemaking proceedings

. . . it goes without saying that the agency cannot sidestep a reexamination of particular

regulations when abnormal circumstances make that course imperative. ,,20

Furthermore, a petitioner is not required to prove absolutely that conditions have

changed in order to trigger an agency's duty to reexamine its rule. In the Geller case, the

court found that an "abnormal circumstance" existed where the plaintiff's allegations, in a

petition for rulemaking, "served to alert the Commission to the possibility that the regulations.

. . lacked a nexus with the public interest once the sought-after revision of the copyright laws

was accomplished. ,,21 According to the court,

a statute depending for its validity upon a premise extant at the time of
enactment may become invalid if subsequently that predicate disappears. . . .
[T]he vitality of conditions forging the vital link between Commission
regulations and the public interest is . . . essential to their continuing operation.
. .. [T]he Commission is statutorily bound to determine whether that linkage
now exists. 22

Similarly, in Bechtel v. FCC, the D.C. Circuit emphasized the Commission's duty to

review the continued validity of a regulatory policy in light of significant changes in the factual

bases for the prior decision to adopt the policy. To this end, the court stated that, "in the

20 Id. at 979.

21 Id. (emphasis added).

22 Id. at 980. See also United States v. Carolene Prods. Co., 304 U.S. 144, 153 (1938)
(" [T]he constitutionality of a statute predicated upon the existence of a particular set of facts
may be challenged by showing to the court that those facts have ceased to exist. "); Cincinnati
Bell Tel. Co. v. FCC, 69 F.3d 752,767 (6th Cir. 1995) (requiring the Commission to
reexamine its structural separation rules for cellular service because "the factual predicate
which justified the structural separation requirement is no longer valid").
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rulemaking context, . . . it is settled law that an agency may be forced to reexamine its

approach 'if a significant factual predicate of a prior decision ... has been removed'" and "[it]

. . . should stand ready to alter its rule if necessary to serve the public interest more fully. ,,23

In the Bechtel case, the D.C. Circuit concluded that the Commission had an obligation

to consider and explain whether its longstanding policy favoring "integration" of ownership

and management in comparative hearings was still in the public interest in light of other

regulatory changes. The court went on to note that the very concept of deference to agency

expertise imposes a "correlative duty" on the agency to make sure that the policies it pursues

actually have the desired, predicted effect, and are not overtaken by events.24 In fact, as an

example of the type of deference to agency expertise that imposes such a "correlative duty" to

re-evaluate policy judgments over time, the Bechtel court specifically cited the

newspaper/broadcast rule and the wide policy latitude that the Supreme Court provided to the

FCC in its 1978 decision affirming the original rule:

The Commission's necessarily wide latitude to make policy based upon
predictive judgments deriving from its general expertise, see FCC v. National
Citizens Comm. for Broadcasting, 436 U.S. 775, 814 (1978), implies a
correlative duty to evaluate its policies over time to ascertain whether they work
-- that is, whether they actually produce the benefits the Commission originally
predicted they would. 25

23 Bechtel, 957 F.2d at 881 (quoting WWHT, 656 F.2d at 819).

24 Id.

25 Id. (some citations omitted);~ also National Ass'n of Relmlatory Uti!. Comm'rs v.
FCC, 525 F.2d 630, 638 (1975), cert. denied, 425 U.S. 992 (1976) ("The Commission retains
a duty of continual supervision. ").
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The Commission itself similarly has recognized a duty to review the continued validity

of its regulations over time. For example, in its 1984 decision relaxing the national ownership

rules limiting the number of AM, FM and television broadcast stations that a single entity

could own, the Commission stated that it was "virtually required" to "reexamine long-standing

rules as circumstances change" in order to "ensure that it continues to regulate in the public

interest. ,,26 The Commission further stated that "[it] would be derelict in [its] responsibilities

to the public interest were [it] to ignore the [technological] developments now occurring, and

those evidently on the way. ,,27

In short, where the factual or regulatory underpinnings of a policy decision have been

eroded over time, clearly established principles of administrative law impose upon the

Commission an ongoing responsibility to evaluate these policies. As the Supreme Court has

stated, "[i]f time and changing circumstances reveal that the 'public interest' is not served by

application of ... regulations, it must be assumed that the Commission will act in accordance

with its statutory obligations. ,,28

Here, rapid technological advancement, the growing convergence between broadcast

and other media, and the emergence of significantly more and varied media outlets over the

past two decades unquestionably have eroded the factual predicates of the newspaper/broadcast

26 Amendment of Section 73.3555 of the Commission's Rules Relating to Multiple
Ownership of AM. FM and Television Broadcast Stations, 100 FCC 2d 17, 23 (1984) (citing
Geller, 610 F.2d at 973 (D.C. Cir. 1979), and quoting NBC v. FCC, 319 U.S. 190,225
(1943)).

27 Id. at 29.

28 NBC, 319 U.S. at 225.
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cross-ownership restrictions. The FCC, moreover, has expressly recognized these indisputable

changes in the mass media marketplace in eliminating or substantially relaxing most of its other

mass media ownership restrictions. In these circumstances, the Commission is not only

statutorily obligated, but also "duty-bound to reexamine the facts upon which [it has] in the

past based [its] regulatory judgments" regarding newspaper/broadcast cross-ownership.29

NAA submits that such a reexamination will demonstrate that the assumed "problem" that

underlies the 1975 rule does not exist, and that maintenance of the cross-ownership ban cannot

be justified.

C. The Duty on the Commission To Reexamine Its Rules Is Particularly
Strong Because the Newspaper/Broadcast Cross-Ownership Ban
Impinges Upon First Amendment Interests.

As discussed in greater detail below, the newspaper/broadcast cross-ownership

restriction limits the First Amendment rights of newspaper publishers by singling them out as

ineligible -- as a class -- to hold licenses for broadcast stations in their local markets. Recent

judicial decisions indicate that courts today would require a far more substantial showing than

was made in 1975 to support the newspaper/broadcast cross-ownership ban. Indeed, NAA

submits, in order to withstand the biennial review process, ownership regulations "must

survive First Amendment scrutiny at the heightened level the Supreme Court is likely to apply

rather than its previous, relatively relaxed standard of review. ,,30

29 Notice of Inquiry, (separate statement of Commissioner Harold W. Furchtgott-Roth,
at 3).

30 Laurence H. Winer, Public Interest Obli~ations and First Principles at 4 (1998),
Paper No.1 in The Media Institute's series Issues in Broadcastin~ and the Public Interest.
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As the Court in Turner Broadcasting Sys .. Inc. v. FCC, aptly stated:

When the government defends a regulation on speech as a means to redress past
harms or prevent anticipated harms, it must do more than simply "posit the
existence of the disease sought to be cured." It must demonstrate that the
recited harms are real, and not merely conjectural, and that the regulation will
in fact alleviate these harms in a direct and material way. 31

Such a showing clearly requires far more than the speculative assumptions about diversity and

anticompetitive conduct which served as the basis for adopting the newspaper/broadcast cross-

ownership rule over two decades ago, and places squarely on the FCC and advocates of the

rule the burden of justifying it by clear and convincing evidence.

Moreover, as demonstrated in detail below, the dramatic expansion of competition in

the media marketplace has greatly eroded the vitality of the spectrum scarcity rationale which

has previously served as a basis for intrusive broadcast regulation. That rationale has been

strongly questioned by the courts, expressly repudiated by the Commission itself, and

criticized by distinguished scholars. Given the growth of diversity and competition among

31 512 U.S. 622, 664 (1994) (quoting Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434
(D.C. Cir. 1985)); see also id. at 666 (quoting Century Communications Corp. v. FCC, 835
F.2d 292, 304 (D.C. Cir. 1987) ("When trenching on [F]irst [A]mendment interests, even
incidentally, the government must be able to adduce either empirical support or at least sound
reasoning on behalf of its measures. "); HBQ, 567 F.2d at 34 ("Where the First Amendment is
involved, . . . we require that the Commission state clearly the harm which its regulations seek
to remedy and its reasons for supposing that this harm exists."); Donald E. Lively, Modern
Media and the First Amendment, 67 Wash. L. Rev. 599, 623 (1992) ("[A]s communications
technology has expanded the possibilities for disseminating and acquiring information,
justification for managing the interests of diversity has abated. Modern reality accordingly
demands not standards that account for illusory defects in the information marketplace, but
criteria connected to the central meaning of the First Amendment. "); Laurence H. Winer, The
Signal Cable Sends - Part I: Why Can't Cable Be More Like Broadcasting?, 46 Md. L. Rev.
212, 283 (1987) (" At the very least, any argument for differential regulation of the media must
sustain the heavy burden of justifying itself based on actual, significant characteristics of the
media that are logically and factually related to the regulation at issue. ").
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